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February 21, 1967 

The Uonorable W. Howard Hartley 
Judge of the Superior .. Court 
Hall of Justice and Records 
Redwood City, California 

'-tit},) 

OIi!_! 

l..r.J 7 ~ 
City of Belmont FEB 2 3 J967 

re: Weiner t al v . City ?f Belmont et al 
- 12·7, 

Dear Judge Hartley: 

I am in rece~pt of 3. copy of a letter dated February 
13, 1967, submittetl to you by Mr. Glenn E. Pollock. It is _t 
my intention to engage in a bombardment of the Court vii.th letters; 
however, I !eel that it is mty duty ... the City Attorney for ·the 
City of Belmont and as an cjfficer of the Court to point out to you, 
the errors in reasoning contained in Mr. Pollock's letter. 

The City of Bel l0nt does not contend that Sections 
3693.., and 36937 of the California Governm nt Code eliminates the 
auty of the City Clerk to post the or n inc involved herein. It is 
the contention of the City of B .' Ont t • ilure to publish or 
p t Zoning Ordinance within the 15 day ~ .. od does not in lid l 

aid ordinance for the rea3 . t : uch . inance is expr sly 
exc _ f ram the lnvalidr tion id Section 3 9 .; • It 
i t. e contention of the lty of e ___ ... Ordin ce _, .. t 
ordinance which is "cover ~ p r . c . Ions of law 
prescribing the manner of its • , . c tion" and therefore 

into effect immedi tely pur ant to h provisions of Govern­
ment Code Section 36937( .- ).(Title 7, Chapter 4, Article 2 of the 
California Government Code e , forth particular provisions of 
law prescribing the manner of , d adoption of zoning 
regulations). The City's ition in this r e a.rd is based upon. and 
supported by, the memorandum of oin .,, · . uthorities and 
supplemental memorandum ot points and _t. horities heretofore filed 
with the Court. 
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Section 36937 of the Government Code has its parallel 
in Division 4 , Chapter 3, Article 2 of . e Flections Code entitled 
Referendum wherein Section 4050 provides, in part: 

No ordinance shall become effective until 3 
days from and _ . .. the date of its ~ 
PE! sage, except: 

(d) Other ordinances gove:tned by particular 
provision of. tat · pre cribing the 
manner of their passage and adoption. 
(emphasis ours) 

Mr . Pollock ue L that a .,c; ordin"\nce 
effect immediately upon .dopt . beca • ~ • .tio . _ 54 to 
inclusive, do not state th t .o iI effect ; 
This argument is without merit a 
herein. .. the leg_ 1 

Cod _ . · ::>vided that 
an oroinance "covered b.,t 
the ··---..?-c· of its passa . ., • 
If tne legislature intended adc • . .... r _ ir - · _ as Mr. 'lock 
suggests , it would have so _•ovlded. The l :, · lature did not ::.o provide. 

It is an established r1 t ~ •ory construction that 
"there can be no intent in · .,,ta te, not p ... - 1ed in its ord • t .e 
can be no intent upon the framer _ .. uch t •. e ·hich d e ot 

cpres ion in their words": ( · Ge .' l"'h , 160 Cal !,, 10, .. ~). 
Moreover, the courts may hot 1i.idu~ re .. peculation to th, ffect 
that the leaislature meant · · • o · .. 1 tl n ,; is aid. 
(.._ . · field Home Build. Com v. . f • • c/i l p e La 1c & 
D •elopment Com\any Lt-. ~ .- -.-41 ; 
v:-;iJ;ta:eler. 47 Ca /\ pp 2 - - •• t • 
-. -- -.- .·ite a. stntu,c.; to t ·" ti . 
not .' es ed therein. (A · • S 
122 P. 2d 115). Thus in- · ____ c~ance Corp. v. 
5 P 2d 882, the Court staL 

.._ 

It i. elementary th-:.t there can be no intent in 
s t • not expr~ oed in its words; t t 

the intention of the l _ ture _ t o 
de term __ from the language of the i.) tat e. 
(cita , . 

... ~ 

u •t 

Mr. Pollock c· S ction 5 of the G ·1ernm mt Code 
in favor of his contention. Mr. Polloc ' r ~ non;. is in error. 
S .ction 65858 provides for int · .. rn or, inance, effective f limited 
period of time and said Section 6 ~ . o that sue! interim 
:dinance may be adopted 11without follo · _ • " procedure ,th ise 

required preliminary to the adoption of a Z ing Ordinance". Section 
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65858 provides for a special type of ordin ce which specifically is 
not to be adopted in the manneI' set forth in Sections 65854 to 58 7, 
incl tis ive . 

Mr . Pollock and his 'ghost writer' cite J c ... o 
Citi of Claremont, 49 Cal 2d 8~6, in sup .,·. t of their arguin ~, 
ordmances are subject to referendum and • ·efore they do • & 

effect for 30 ,days . Their ar ent is w:thout merit and they ~ 
miseited .tobnston-v. The City of Claremont supra. The court in Jo · . 
v. The City of Claremont, supra, state·s at page 837: 

Whenever the Council eta in its legislative 
capacity the action it takes is subject to the 
constitutional ri _ of referendum, unl s 
such action fal ir. o one of the e~ceptions 
provided for in the constitution. 

The issue before the Cou t .n 
wa .1heth .. the adopti 
a legislative or administrative act. _ e C _ .~t tnerein . • • t th. 
adoption of such an ordinance s legisl:e tiv and therefore ubj ~ct to 
referendum . The ordinance inv _lved in that case was not adopte ... an 
urgency ordinance and therefore no ue before the Court concerr ing 
the effective date of the ora: ... e in qu_ or whether said ordinance 

•-:;, excepted from the refe1rendum • oced • e by the State Col". titution . 
Further, the Johnston cas was dee d on tne l w existing prior to the 
effective date of the amendment of ;:iection 3 933 of the Government 
Code. 

Ve::y truly yours, 

.. 'I.. ~NE H • D .. CKERSON 

:c 
~c- • Brandow, City M ,( 

cc- · .. plaintiff in above ction 
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