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February 21, 1967

The Honorable W.Howard Hartley
Judge of the Superior: Court

Hall of Justice and Records
Redwood City, California

re: Weiner et al vs. City of Belmont et al
No 127750 ' ‘

Dear Judge Hartley:

I am in receipt of a copy of a letter dated February
13, 1967, submitted to you by Mr. Glenn E. Pollock, It is not
my tntention to engage in a bombardmem of the Court with letters;
however, I feel that it is my duty as the City Attorney for the
City of Belmont and as an officer of the Court to point out to you,
the errors in reasoning contained in Mr., Pollock's letter.

The City of Belmont does not contend that Sections
36233 and 36937 of the California Governm‘.rnt Code eliminates the
duty of the City Clerk to poat the ordinance involved herein, It is
the contention of the City of Belmont that a faflure to publish or
post o Zoning Ordinance within the 15 day ,,h“od does not invalidate
zald ordinance for the reason that | uch an or Sinance is expressly
excluded from the invalidation provisions of & id Sectwn 36933, It
15 the contention of the City of Belmont that a Z : Ordinance ls =1
ordinance which i8 "covercd by particuls: ons of law
prescribing the manner of its pazsagzes and adop tion and therefore
goes into effect immediately purs want to the provisions of Govern-
ment Code Section 36937(=).(Title 7, Chapter 4, Article 2 of the
California Government Code sels forth i particular provisions of
law prescribing the manner of passage = u adoption of zoning
regulations). The City's pv"ition in this regard is based upon, and
supported by, the memorandum of points and authorities and
supplemental memorandum of points and zuthorities heretofore filed
with the Court.
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Section 36937 of the Government Code has its parallel
in Division 4, Chapter 3, Article 2 of the Flections Code entitled
Referendum wherein Section 4050 provides, in part:

No ordinance shall become effective until 30
days from and zfter the date of its {ina!
pa=:sage, except:

(d) Other ordlnances govex‘ned by particular
provisionz of. state ; prescribing the
manner of their passage and adoption.
(emphasis ours)

Mr. Pollock argues that a zoning ordinance d not take |
effect immediately upon adoptic uge Sections 65854 to

inclusive, do not gtate that 2 “oning Or 1kes effect iromediately.
This argument is without merit arl J m erel) t Iwad
herein. = the leg_e;:.‘: ure adopted Section 38837 of the Governme
Code =nd ::. DVlded that an ordinaace takes effect mmamediately if

an ordinance "covered by particular proviss of law prescribi

the manner of its passa* > z2nd I ) f.»-:.':rt iust that and no :i'rnore.
If the legislature intended addific mente as Mr. Pollock
suggests, it would have so o ~ov1ded The 1’ ’*Iature did not so provide,

It is an estabhsned rule of staiutory construction that
"there can be no intent in = statute, not ox saed in its words, and there
can be no intent upon the framer: of Juch at ute which does not I’.‘M.

expression in their words". (Ex Parte Goodrich, 160 Cal 410, 411),
Moreover, the courts may nm {ndu 2 In roere & peculatmn to the effect
that the ledislature meant S0r '

o 11:.4 tl an what 1s said.

Com
Dev elopment Company Lt . 20
Y. 5 Aggeler, 47 Cal App 2 J}
power to rewite a statu..e to

not ezpressed therein, (Armet
122 P, 2d 115). Thus in"u”,,r f
5 P 2d 882, the Court statc] ci ﬂL

e

:tance Corp M bhay, 14 Cal 361,

J(l.;

It is elementary thzt there can be no intent in
2 statute not exprw.,ed in its words that

the intention of the legislature must b
determined from the language of the 5tatute.
(citations) .

Mr. Pollock ci': es S-:~ction §52858 of the Government Code
in favor of his contention, Asz=zin Mr. Pollock's reanoning is in error,
Sezction 65858 provides for au th ‘m orulnance, effective for 2 : limited
period of time and said Section 63858 providas that such mterim
ordinance may be adopted "'without follo:r.-;; he procedure otherwise

required preliminary to the adoption of & Zu:ziﬁg Ordinance'. Section
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65858 provides for a specizal type of ordinance which specifically is
not to be adopted in the manner set forth in Sections 65854 te 65257,
inclusive,

Mr. Pollock and his ‘ghost writer! cite Johnston v. The

ey S e e

City of Claremont, 49 Cal 2d 826, in support of their argumec:

ordinances are subject to referendum and (herefore they do n

“effect for 30 days. Their argurment is without merit and they have

miscited Johnston v. The City of Claremont supra. The court in Johnston
v. The City of Claremont, supra, states at page 837:

Whenever the Council acts in its legislative
capacity the action it takes is subject to the
constitutional right of referendum, unless
such action falis into one of the exceptions
provided for in the constitution,
The issue before the Cou: t ; Johnston v. The Clty of Claremosit, sipra
was whether the adoptior [Inance rezoning property conatity
a legislative or admmmtratwe act The Court therein held that the
adoption of such an ordinance was legislative and therefore zubjact to
referendum. The ordinance inv slved in that case was not adopted as an
urgency ordinance and therefore no izsue was before the Court concerning
the effective date of the ordinauce in qu_ ticit or whether said ordinance
was excepted from the referendum -;:“oced ¢ by the State Conztitution,
Further, the Johnston case was declded on the law existing prior to the
effective date of the amendment of Section 35933 of the Government
Code.

Very truly yours,

KENNETH M, DICKERSON

KMD:e

ee~A. Brandow, City Manapger

cc-cach plalntiff in above action
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